IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK J. CRI MM NS : ClVIL ACTI ON
V. :

ARCO CHEM CAL COVPANY, et al ., : NO. 98-4251

Newconer, J. April 1999

MEMORANDUM

Presently before the Court are the parties notions for
summary judgnent, plaintiff’s response to defendants’ notion, and
both parties response to the Court’s Order of March 1, 1999. For
the reasons that follow, plaintiff’s notion will be denied for
the tinme being, and defendants’ notion will be granted in part
and denied in part.

| . Backar ound

Plaintiff, Patrick J. Crinmmns, was an enpl oyee of ARCO
Chem cal Conpany (“ACC’)or(”ARCO') from January 1, 1966 unti
July 23, 1985. At the end of his enploynent in 1985, plaintiff
el ected not to take an enhanced retirenent with ACC because he
was still desirous of future enploynent with ACC. In April of
1989, ACC and Eni Chem SpA (“Enichent) created a 50/50 joi nt
venture, ENARCO El ast oner Conpany (“ENARCO')

As a joint venture in the nascent stage of devel opnent,
ENARCO relied heavily on ARCO to provide key managenent
personnel. The managenent personnel supplied by ARCO renai ned as
sal ari ed enpl oyees of ARCO, and ARCO retai ned control over such
matters as discipline and renoval of these managers. Plaintiff
was hired by ENARCO as a northeast regional sal es manager to sel

syntheti c rubber, and he began working for ENARCO on or about
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April 1, 1989. His immedi ate supervisor was Darrel Nagle, who
had responsibility for the day-to-day supervision and discipline
of plaintiff. Both Nagle and Crimmns were on ENARCO s payr ol |
Nagl e’ s supervi sor was Leonard Hal pern, who was an ACC enpl oyee,
and through Hal pern had the authority to disciple and fire
plaintiff. By January 31, 1990, M. Crimm ns was again out of a
job as the joint venture dissol ved.

Plaintiff is eligible to begin receiving his retirenent
benefits under the ACC plan on or about Cctober 1, 2000. 1In
February of 1998, M Crimmns wote a letter to Atlantic
Ri chfield Conmpany requesting that his service with ENARCO be
included in the ACC plan. Atlantic Richfield denied this request
on the grounds that the ACC plan did not recognize service with
ENARCO. Plaintiff’s admnistrative clains were al so deni ed by
the ACC Retirenent Plan Cormittee, and | ater by the Lyondell
Benefits Adm nistrative Conmittee, after Lyondell Chem ca
Conpany purchased ACC and assuned fiduciary responsibility for
t he ACC Pl an.

In the instant suit, plaintiff argues that he should receive
credit under ACCs Plan for the tinme he spent at ENARCO. He has
suggested three possible theories under which he is entitled to
t hese benefits. First he argues that he was in actuality an
enpl oyee of ACC for the ten nonths he worked at ENARCO. Second,
he argues that even if he was not an enpl oyee, ENARCO was the
alter ego of ACC, thereby entitling himto credit for his service
under the ACC plan. Third, plaintiff argues that defendants
credited three former ENARCO enpl oyees for the tinme they spent at
ENARCO under the ACC plan, and therefore are estopped from
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denying himthe sanme benefit. Plaintiff has noved for summary
judgnent on his claimof entitlenment to credit under the ACC pl an
for his time at ENARCO  Defendants have filed a cross notion for
sumrary judgnent, arguing that the determ nati ons nade by the ACC
and Lyondell Commttees denying plaintiff’s claimwere not
arbitrary and capricious. Defendants deny plaintiff’s

all egations that plaintiff was an enpl oyee of ACC, that ENARCO
was the alter ego of ACC, and that any former ENARCO enpl oyees
received credit under ACC s plan for the tinme served at ENARCO

1. Standards of Revi ew

A. Summary Judgnent

A review ng court may enter sunmary judgnment where there are
no genui ne issues as to any nmaterial fact and one party is
entitled to judgnment as a matter of law. \Wite v. Westinghouse

Elec. Co., 862 F.2d 56, 59 (3d Cir. 1988). The evidence

presented must be viewed in the |light nost favorable to the non-
noving party. 1d. "The inquiry is whether the evidence presents
a sufficient disagreenent to require subm ssion to the jury or
whether it is so one sided that one party nust, as a nmatter of

| aw, prevail over the other." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 249 (1986). |In deciding the notion for sunmary

judgnent, it is not the function of the Court to decide disputed
guestions of fact, but only to determ ne whet her genuine issues
of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evidence which it believes shows an absence of a genuine issue of
material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324
(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d G r. 1988).
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The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nmust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showing that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it nust "make a show ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. CI.T. Fin. Servs. Corp., 812
F.2d 141, 144 (3d Cir. 1987) (quoting Celotex, 477 U S. at 322).

Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el ement essential to that party's case, and on which that party
wi |l bear the burden of proof at trial." Wite, 862 F.2d at 59
(quoting Celotex, 477 U.S. at 322).

B. Arbitrary and Caprici ous

The Court in this case nust also determ ne the standard of
review applicable to the decision of the Lyondell Commttee.
"[A] denial of benefits challenged under 8§ 1132(a)(1)(B) is to be
revi ewed under a de novo standard unless the benefit plan gives
the adm nistrator or fiduciary discretionary authority to
determine eligibility for benefits or to construe the terns of
the plan." Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,
115, 109 S. C. 948, 956-57, 103 L. Ed. 2d 80 (1989); Heasley v.
Bel den and Bl ake Corp., 2 F.3d 1249, 1256 (3d Cr. 1993) (hol di ng

that a plan containing a clear statenent of discretion warrants
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arbitrary and capricious review under Firestone). Section 13.11
of the Plan states:

The Admi nistrator shall have full discretion in naking an

i ndependent determ nation of the applicant’s eligibility for
benefits under the Plan and shall have full discretion to
construe the terns of the plan in nmaking its review. The
deci sion of the Admi nistrator on any application for
benefits shall be final and concl usive upon all persons.

ACC Plan 8§ 13.11. Because the plan contains a clear statenent of
di scretion, the Adm nistrator’s decision warrants arbitrary and
capricious review. "Under the arbitrary and capricious (or abuse
of discretion) standard of review, the district court may
overturn a decision of a Plan Adm nistrator only if it is
"W t hout reason, unsupported by substantial evidence or erroneous

as a matter of law'" Abnathya v. Hoffnan-La Roche, Inc., 2 F.3d

40, 45 (3d Cir. 1993) (quoting Adanp v. Anchor Hocking Corp., 720
F. Supp. 491, 500 (WD. Pa. 1989).

[11. Discussion

A. Def endants’ Mdtion for Summary Judgnent

1. The Deci sion of the Conmittee.

On February 5, 1998, M. Crimmns wote the ACC Pl an
Adm ni stration and requested that he be credited under the ACC
Plan for the tinme he worked at ENARCO. This request was deni ed
on February 23, 1998, because, according to ACC, the Plan does
not have any provision to recogni ze ENARCO service. On March 9,
1998, Crimm ns, through his attorney John B. Day, appeal ed the
denial to the ACC Retirenent Plan Coormittee. |n the appeal,
Crimm ns says that:

It is M. Crimmns contention that Federal Law (i.e. ERI SA)
requires that Atlantic Richfield recognize M. Crinmns’
service to Enarco El astoners Conpany because there was an
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enpl oyer/ enpl oyee rel ati onship between Atlantic Richfield
and M. Crimmins during this ten nonth period. Essentially,
M. Crimm ns contends that Enarco El astonmers Conpany was but
the alter ego of Arco Chemical, as the term alter ego is
used in Lunpkin vs.[sic] Envirodyne Industries, Inc.[,][933]
F.2nd [sic] 449 (7th Gr. 1991)...[.]

(Def. Ex. F). On June 9, 1998, the Cormittee denied plaintiff’s
appeal, stating that plaintiff did not neet the definition of
enpl oyee under the plan, that the Plan as witten specifically
excl uded service through ENARCO, and that there was no amendnent
aut hori zi ng ENARCO service to be counted. The Committee al so
rejected plaintiff’s Lunpkin claim finding no nerit in the
argument .

On Septenber 22, 1998, plaintiff’'s attorney appeal ed the
decision to the new owners of ACC, the Lyondell Petrochem ca
Benefit Plans Conmttee. Plaintiff concedes that the ACC Pl an as
witten, excludes himfrom coverage under the ACC Pl an, but
argues that the June 9, 1998 decision “totally fails to answer ny
client’s contention that federal |aw, as announced in the
decisions cited by ne requires that ENARCO be treated as the
corporate alter ego of ARCO Chem cal and, as such, my client nust
be credited with ten nonths service for the tinme in question.”
Plaintiff references his March 9, 1998 letter in support of his
argunent that ENARCO is the alter ego of ARCO and cites
Teansters Pension Trust Fund v. H F. Johnson, 830 F.2d. 1009 (9th

Cr. 1987) as supporting the proposition that two owners in a
joint venture are subject to the pension benefits of an enpl oyee
inajoint venture. Plaintiff then closes his letter by saying
“the only reason advanced by M. Crimmns[] to support his claim

is the proposition that, as a matter of federal |law, ENARCO is



the alter ego of Arco Chemcal Co. Thus, the letter of June 9,
1998 rejects a theory of recovery never nmade buy ny client.”

On Cctober 28, 1998, the Lyondell Committee denied
plaintiff’s appeal. The Commttee gave three reasons for denying
plaintiff’s claim First, the plain | anguage of the Plan did not
support service recognition for ENARCO enpl oyees, since ENARCO
was not a subsidiary or affiliate of ACC recognized as a Conpany
for service credit purposes, nor did ENARCO adopt the Plan.
Second, according to the Conmttee, Plan interpretation does not
support recognition for ENARCO enpl oyees. Although di scussions
wer e conducted concerni ng recogni zi ng ENARCO servi ce under the
ACC pl an for former ENARCO enpl oyees who were subsequently hired
by ARCO, it was determ ned that these enpl oyees woul d not get
service credit. The Commttee stated that non- ARCO enpl oyees
hi red by ENARCO and then hired by ARCO were not given credit, but
ARCO enpl oyees tenporarily working at ENARCO were given credit.
Finally, the Lyondell Commttee rejected plaintiff’'s alter ego
argunent, saying that neither the structure of the joint venture
(ACC s 50% interest) nor ACC s actions (including providing
managenent expertise, use of the same address, and listing ENARCO
phone nunbers in its phone book) evidences the type of fraudul ent
intent to avoid pension liability which supported alter ego
status in Lunpkin. The Conmmttee al so noted that ERI SA does not
require an enployer to allow all enployees to participate, and an
enpl oyer may exclude enpl oyees fromparticipating as a matter of
pl an desi gn.

Plaintiff argues that this decision was arbitrary and

capricious, and cites three flaws that evidence the bias of the



Lyondel | Comm ttee against plaintiff and denonstrates the
arbitrary and capricious nature of the decision. First,

plaintiff argues that the Lyondell Comrittee made a st at enent

t hat ENARCO nai nt ai ned a pensi on plan for ENARCO enpl oyees, which
is sinmply wong. Second, plaintiff argues that the Lyondel

Conmi ttee mischaracterized plaintiff’s claimand “thoroughly
perverted” plaintiff’s concession that he was not an enpl oyee as
defined by the plan. Finally, plaintiff argues that the Enpl oyee
Rel ati ons Departnent of ARCO awarded pension benefits to three
ENARCO enpl oyees who worked at the sane office as plaintiff, but
deni ed the benefits to the plaintiff. The Court w || address
these in reverse order

2. Plaintiff's Arqgunents that the Decision is Arbitrary

and Capricious.?

Plaintiff clainms that three ENARCO enpl oyees, John Patti,
Mary Lynn Mansfield, and Patricia Sylvester, received credit for
their service at ENARCO after being hired by ARCO In support of
this, plaintiff submts four internal ARCO neno’ s dated January
22, 1990 to February 9, 1990 fromG L. Ml lory and/ or Barbara

@Qui do stating unequivocally that the above-naned i ndividual s

'Plaintiff raises two other objections that the Court finds to be without merit. First,
plaintiff argues that defendants' motion is “fatally flawed” because it contains no supporting
affidavit as required by Fed. R. Civ. P. 56(c). Plaintiff’sreading of the Ruleis mistaken, asthere
isno requirement of affidavits. Further, al the factsin defendants' motion relied on by the Court
are supported by exhibits. Second, plaintiff argues that the Lyondell Benefits Committee had a
conflict of interest “because a decision favorable to Crimminsincreases Lyondell’ s exposure to
make additional payments necessary to keep the fund actuarially sound.” All employers who act
astheir own benefits administrators necessarily have some degree of conflict, but thisis hardly
the type of significant conflict that would warrant a modification of the arbitrary and capricious
standard as contemplated in Kotrosits v. GATX Corp. Non-Contributory Pension Plan for
Salaried Employees, 970 F.2d 1165, 1173 (3d Cir), cert. denied 506 U.S. 1021 (1992).

8



woul d be receiving credit for their ENARCO service. In their
notion for sunmary judgnent, defendants submtted a neno dated
July 13, 1990 from C ndy Bengtson informng Ms. Guido that the
ACC Pl an does not include a provision for recogni zi ng ENARCO
servi ce.

On March 1, 1999, the Court Ordered supplenental briefs from
the parties on this issue, to reconcile the apparent
i nconsi stency, and determ ne whether or not the three enpl oyees
received credit for their ENARCO service. Nowhere in plaintiff’s
reply brief does he provide evidence in support of his contention
that the three ENARCO enpl oyees have actually received credit
under the ACC plan.? Defendants’ reply argues, w th supporting
affidavits, that none of the individuals received credit under
the ACC Pl an for ENARCO service. It is clear to the Court based
on the subm ssions of the parties that there are no genui ne
i ssues of material fact as to the fact that the three enpl oyees
did not receive credit under the ACC Pl an.

Plaintiff also alleges that the Lyondell Conm ttee exhibited
arbitrary and capricious conduct when the Commttee all egedly
m scharacterized plaintiff’s argunment. To the contrary, the only
m scharacterization the Court can find is plaintiff’'s
m scharacterization of his claimbefore the Lyondell Commttee.

On nunerous occasions throughout the appeal s process,
plaintiff enphasized that his principle claimwas his alter ego

argunment under Lunpkin. In Lunpkin, the Seventh Circuit defined

Plaintiff makes several tangential arguments in support of his position, but they are
irrelevant to the core question of whether or not these individual s actually received credit.

9



the alter ego doctrine as a doctrine whose purpose is to prevent
a corporation that has acted fraudulently or unjustly from
protecting itself fromliability by using the corporate form |[d.
at 460. They applied this doctrine to an ERI SA case where a
plaintiff alleged control, fraud, and undercapitalization agai nst
a parent when its two subsidiaries declared bankruptcy while
owng mllions to a pension fund. 1d. at 460. The Court finds as
a matter of law that Lunpkin and the alter ego doctrine are

i napplicable to the facts of this case, as there is no evidence
defendants did anything with fraudul ent intent, or are using the
corporate formnmerely to insulate thensel ves from pension
liability. Lunpkin does not address the issue of who is to be
consi dered an enpl oyee under ERI SA, which is what plaintiff is
contending now was his chief argunent to the Lyondell Commttee.
Plaintiff also cites Teansters Pension Trust Fund v. H F.

Johnson, 830 F.2d 1009 (9th Cir. 1987) in his letter of Septenber

22, 1998. Johnson is a withdrawal liability case that bears no
resenbl ance, and has no relevance, to the issues of this case.
It al so does not address when under ERI SA sonmeone is to be

consi dered an enployee. There is no evidence of record that
plaintiff’s argunent that he should be treated as an enpl oyee of
ARCO was clearly presented to the Commttee. A parenthetical
mention of the acronym ERI SA, and several letters that do not
even cite a Suprene Court decision hardly nakes it clear that
plaintiff was arguing for the Commttee to consider how the
Congress and Suprene Court have defined the term “enpl oyee.”
This is particularly true in light of plaintiff’s enphasizing in

both letters that the claimwas focused on an alter ego theory,
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and the cases he supported in support of his argunent containing
no di scussion of the definition of the termenployee. The only
argunent it is clear plaintiff made is his alter ego argunent,
and def endants adequately addressed that argunent. ?

Plaintiff then conplains that the Conmttee “perverted’ the
principal claimby stating as the first reason for denying the
claimthat the Plan does not support service recognition for
ENARCO enpl oyees. Plaintiff clains that this is the equival ent
of the Conmttee converting his principal claiminto one he was
not making, and ignoring his true principal claimof federal |aw
requiring a finding of an enpl oyer/enpl oyee rel ati onshi p.

Def endants’ reiteration of the core reason for their denial
of plaintiff’s claimis hardly a perversion of his argunent,
particularly when the Conmttee specifically addressed the
plaintiff’s alter ego theory in their letter denying his appeal.
In short, there is no evidence that defendants m scharacterized
plaintiff’s claim |et alone evidence to suggest such alleged
m scharacterization is the equivalent of arbitrary and capri ci ous
conduct on the part of the defendants.

Finally, plaintiff conplains that the Lyondell Conmmttee’s
statenment that ENARCO naintained its own pension plan for ENARCO
enpl oyees al so evidences arbitrary and caprici ous conduct, since

ENARCO had no such Plan. The Court agrees with plaintiff that

3|t may be that plaintiff provided other cases to the defendants for their review, but his
exhibits fail to demonstrate that any cases aside from the two mentioned by the Court were
presented to defendants in support of his position. To the extent any other cases were provided,
and to the extent they relate to plaintiff’s alter ego argument, the Court finds that the alter ego
argument is not applicable to the facts of thiscase. To the extent these cases may have been
related plaintiff’s theory that he was an employee of ACC, that theory will be discussed infra.
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there is no evidence to suggest that ENARCO ever had a pension
plan for its enployees, so the Lyondell Commttee's statenent in
this regard is clearly wong. This wong statenent does not
undermi ne the Conmittee’s opinion, however, because it is not
necessary to their conclusion that the plain | anguage of the ACC
Pl an does not support service recognition for ENARCO enpl oyees.
The concl usi on reached by the Commttee concerning the plain

| anguage of the ACC Plan is not w thout reason, is supported by
substantial evidence, is not erroneous as a matter of |aw, and
therefore is not arbitrary and capri ci ous.

B. Wl f v. National Shopnen Pensi on Fund

Al t hough the Court has rul ed that defendants’ decision was
not arbitrary and capricious as to the argunents before it, that
does not end the inquiry. In WIf v. National Shopnen Pension

Fund, 728 F.2d 182 (3rd Cr. 1984) the Third G rcuit held that

Section 502(a) of ERISA does not require issue or theory
exhaustion, only claimexhaustion. |d. at 186. Their decision
permtted the plaintiff to argue a theory not presented during
the adm nistrative process. The Court went on, “[i]n short,

unl ess we can find that the chall enged deci sion was not
‘rational’, we nust uphold the decision of the Pension Fund.” |[d.
(citations omtted).

The Court in Wil f then considered plaintiff’s argunent, not
presented to the pension fund Trustees, challenging the validity
of a deceased husband s waiver of his wife's rights to 50% of the
pension benefits. 1d. at 186-187. Based on their analysis of
the plan | anguage, the Court found that the Trustees’ decision

was arbitrary and capricious because the deceased husband never
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elected to waive his wife’'s rights. Under WIf, this Court nust
t herefore consider whether or not the Lyondell Commttee’s
deci sion was arbitrary and capricious in light of plaintiff’'s
argunent in his notion for sunmary judgnent that he should be
consi dered an enpl oyee of ARCO for purposes of plan inclusion
under ERISA. *

C. Plaintiff’'s Mdtion for Summmary Judgnent

At the outset, the Court notes that this is a far different
situation then the one faced by the Third Crcuit in WIf. In
that case, the Court did a straightforward analysis of the
pensi on plan | anguage, and found three separate errors in the
Trustees’ interpretation and application of the plan terns.
Based on those findings, it was evident that the Trustees
deci sion did not consider the relevant factors, and denonstrated
a clear error in judgnent. 1In the instant case, both parties
agree that, according to the | anguage of the ACC Plan, plaintiff
was not an enployee. Plaintiff is instead asking this Court to
conclude that the Lyondell Committee’s decision was arbitrary and
caprici ous when they did not conclude plaintiff was an enpl oyee,
despite the Plan’s clear |anguage that plaintiff was not an ACC
enpl oyee. This is a heavy burden for plaintiff, but one that

Wl f suggests he shoul d have the opportunity to carry.

As noted previously, plaintiff agrees that he is not an
enpl oyee of ARCO as defined by the ACC plan, but he argues that

no enployer can interpret the term “enpl oyee” as used in the

*Plaintiff also argues his alter ego theory in his motion for summary judgment, but the
Court has already ruled that defendants’ decision was not arbitrary and capricious as to that issue
and will not consider it further.

13



pensi on docunents less restrictively than the term “enpl oyee” is

defined by ERISA.® Nationwide Miut. Ins. Co. V. Darden 503 US 318

(1992). Plaintiff contends that, under ERISA' s definition of
enpl oyee, he shoul d be considered an enployee, and is therefore
entitled to credit for his tinme at ENARCO because it was really
spent working for ARCO. ERI SA defines “enpl oyee” as “any

i ndi vi dual enpl oyed by an enployer,” 29 USC § 1002(6). As the
Darden Court noted, this definition is “conpletely circular and
explains nothing.” Id. at 323. Darden expressly adopts the
following conmon | aw test for determ ning who qualifies as an
enpl oyee under ERI SA:

In determ ning whether a hired party is an enpl oyee under

t he general common | aw of agency, we consider the hiring
party’s right to control the manner and neans by which the
product is acconplished. Anmong the other factors rel evant
to this inquiry are the skill required; the source of the
instrunentalities and tools; the location of the work; the
duration of the relationship between the parties; whether
the hiring party has the right to assign additional projects
to the hired party; the extent of the hired party’s

di scretion over when and how |l ong to work; the nmethod of
paynment; the hired party’'s role in hiring and paying
assistants; whether the work is part of the regul ar business
of the hiring party; whether the hiring party is in

busi ness; the provision of enployee benefits; and the tax
treatnment of the hired party.

Darden at 323-324, citing Community for Creative Non-Violence v.

Reid, 490 US 730, 751-752 (1989)(citations omtted). Although

this test is traditionally enployed in the context of

*Defendants chose not to directly address the arguments raised by plaintiff in his motion
for summary judgment on thisissue, instead resting on their assertion that it was not arbitrary and
capricious for the Committee to conclude plaintiff was not an employee as defined by the ACC
Plan.
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determ ni ng whet her an individual is an enployee or an

i ndependent contractor, it also has applicability in the instant
case, with some nodification, to determ ne which of two possible
enployers is the “true” enployer. After carefully review ng the
record in this case, the Court believes it is insufficient to
reach a decision as to whether ENARCO or ARCO was plaintiff’s
“true” enployer. The court will revisit this issue when the
parties nore fully develop the record and their argunents under a
Dar den anal ysi s.

The ot her argunent of plaintiff’s that is worth devel opi ng
further, and perhaps the nore appropriate analysis for the facts
of this case, is his “joint enployer” theory. Although not
entirely clear, plaintiff seens to be arguing in the alternative
that even if defendants are not his “true” enployer, plaintiff is
entitled to credit for his tinme at ENARCO because ARCO was a

“joint enployer” of plaintiff under N.L.R B. v. Browning-Ferris

| ndustries, 691 F.2d 1117 (3rd Cr. 1982).

In Browning-Ferris, the Third Crcuit reviewd an

adm ni strative decision by the N.L.R B. that found Browni ng
Ferris (“BFlI”) to be a joint enployer of drivers furnished to it
by i ndependent brokers. After reaching this conclusion, the
N.L. R B. then found that BFI had engaged in unfair |abor
practices when it fired three drivers jointly enployed by it and
its brokers, and ordered nmake whole relief including

rei nstatenent and back pay. 1d. at 11109.

I n uphol ding the decision, the Third Circuit said that
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determ ning joint enployer status is “a matter of determ ning
whi ch of two, or whether both, respondents control, in the
capacity of an enpl oyer, the | abor relations of a given group of
workers.” 1d. at 1122-23 (citations omtted). “The basis of the
finding is sinply that one enployer while contracting in good
faith with an otherw se i ndependent conpany, has retained for
itself sufficient control of the terns and conditions of

enpl oynent of the enpl oyees who are enpl oyed by the other

enpl oyer. 1d. at 1123. The Court then sunmmarized the inquiry as
follows: “where two or nore enployers exert significant contro
over the sane enpl oyees-where fromthe evidence it can be shown
that they share or co-determ ne those matters governing essentia
terns and conditions of enploynent-they constitute joint

enpl oyers within the neaning of the NLRA.” |d. at 1124
(citations omtted).

In Local 773 v. Cotter & Co., 691 F. Supp. 875 (E.D. Pa.

1988), the district court enunciated the follow ng regarding
joint enployer status: “[t]o establish joint enployer status,
plaintiff must show that the supposed joint enployer
‘“meaningfully affects’ matters relating to the enpl oynent
relationship[.]” 1d. at 875. The district court then listed five
factors to consider to determne if an enployer “nmeaningfully
affects” an enploynent relationship. These factors are (1)
hiring and firing; (2) discipline; (3) wages, insurance, and
records; (4) day to day supervision and direction; and (5)

participation in collective bargaining. 1d. at 880-881. All but
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nunber five are applicable in the instant case.

Unfortunately, as with plaintiff’s Darden argunent,
def endants chose not to directly address plaintiff’s argunent, so
there is no evidence submtted fromthem concerning the nature of
the relationship between the different conpani es regarding
enpl oyees, and in particular the plaintiff. The Court therefore
is restricted to a consideration of plaintiff’s argunents and
evi dence.

The structure of plaintiff’ briefs, however, has nmade it
difficult for the Court to consider his argunents and evi dence.
Plaintiff has chosen a unique bifurcated approach to presenting
his position that nmakes it difficult and tedious to ascertain
exactly what he is arguing. In his Mdtion for Summary Judgnent,
plaintiff lists facts in support of his various argunents. In
hi s Menorandum of Law, he basically takes excerpts fromcases to
establish his arguments. Wth few exceptions, he nakes no
attenpt to logically or coherently develop a position, using
facts and law to construct an argunent. It would be
i nappropriate for the Court to nmake his argunents for him For
this reason and because the Court finds that the factual record
as a whole is insufficient to support a sunmary judgnent ruling
in plaintiff’s favor, the Court will deny plaintiff’s notion

Because the Court believes that plaintiff’'s Darden and

Browni ng- Ferris argunents have been inadequately addressed by

either party, and because the Court still adheres to the belief

that this case can ultimtely be resolved on summary judgnent,
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the Court will grant the parties thirty (30) days to conduct
di scovery relevant to those issues, and Order the parties to
submt cross-notions for sunmary judgnent at the end of that tine
limted solely to these issues. |In addition to addressing Darden

and Browni ng-Ferris as descri bed above, the Court would |ike the

parties to focus on the follow ng issues: (1) the applicability
of the two doctrines to the facts of this case, particularly the
use of the joint enployer doctrine in an ERI SA context; (2)

whet her an enpl oyer can be found to be a joint enployer for sone
enpl oyees but not for others, and/or whether ACC is the joint

enpl oyer of the plaintiff; and (3) assum ng arguendo plaintiff is
entitled to be considered an enpl oyee of defendants under either
of the two theories, whether the Lyondell Commttee’ s denial of
his request can be called arbitrary and capri ci ous.

V. Concl usi on

For the foregoing reasons, the Court will deny plaintiff’s
notion for sunmmary judgnment for the tinme being, and grant
defendants’ notion for summary judgnent as to the issues raised
therein, but will not enter judgnent in favor of either party
pendi ng the parties’ rebriefing and the Court’s decision on the

Dar den and Browni ng-Ferris issues.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK J. CRI MM NS : G VIL ACTI ON
V. :
ARCO CHEM CAL COVPANY, et al ., : NO. 98-4251
ORDER

AND NOW this day of April, 1999, upon consideration of
the parties’ Cross-Mtions for Summary Judgnent, plaintiff’s
response thereto, the parties’ responses to the Court’s Order of
March 1, 1999, and consistent with the foregoi ng Menorandum it
IS hereby ORDERED that said Mdotions are DENIED in part and
GRANTED in part. |IT IS FURTHER ORDERED that plaintiff’s notion
is DENIED for the tine being. |T IS FURTHER ORDERED t hat
defendants’ Motion is GRANTED as to the issues raised therein,
but their Mdtion is DENIED to the extent they request judgnent to
be entered in their favor. |IT IS FURTHER ORDERED t hat the
parties have thirty (30) days fromthe date of this Order to

conduct discovery limted to the Darden and Browni ng-Ferris

i ssues as described in the foregoing Menorandum | T IS FURTHER
ORDERED t hat the parties shall submt revised cross-notions for
sumary judgnent on the above issues by May 14, 1999.

AND I T I'S SO ORDERED

Cl arence C. Newconer, J.
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